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INTHE MATTER OF:

Mercury Refining Superfund Site
26 Railroad Avenue

Towns of Colonie and Guilderland
Albany County, New York CERCLA LIEN PROCEEDING

RECOMMENDED DECISION

This matter is a proceeding to determine whether the United States Environmental Protection
Agency (EPA) has areasonable basis to perfect alien pursuant to Section 107(1) of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 (CERCLA) on certain property in
Albany County, New Y ork owned by 26 Railroad Avenue, Inc. (26 Railroad), aNew Y ork
corporation.

This proceeding, ingtituted at 26 Railroad' s request, is being conducted in accordance with
EPA’s Supplemental Guidance on Federal Superfund Liens, OSWER Directive No. 9832.12-1a,
issued July 29, 1993 (Supplemental Guidance). AsRegiond Judicid Officer for EPA’s Region 2, |
am the neutral EPA officid designated to conduct this proceeding and to make a written
recommendation to the Regiond Counsd (the Region 2 officid authorized to file liens) as to whether
EPA has a reasonable basis to perfect the lien.

In accordance with the Supplemental Guidance, | held atelephonic meeting, with the
following personnd participating: Kevin M. Young, Esg., Counsdl to 26 Railroad; Leo Cohen,
Chairman of the Board of Mercury Refining Company, Inc.; Sharon Kivowitz, Esq., Assstant Regiona
Counsd for EPA-Region 2; and, Thomas Taccone, Remedid Project Manager for EPA-Region 2.
The meeting notes have been transcribed and added to the Lien Filing Record (LFR),* as required by
the Supplemental Guidance. Post-meeting submissions filed by Counsel for EPA and for 26 Rallroad,
filed on March 26, 2002 and March 29, 2002, respectively, have also been added to the LFR.2 A
copy of the Index to the LFR has been included as Attachment A, hereto.



Section 107(l) of CERCLA, 42 U.S.C. § 9607(1) providesthat all costs and damages for
which a person isliable to the United States in a cost recovery action under CERCLA shdl condtitute a
lien in favor of the United States upon dl red property and rights to such property which (1) belong to
such person and (2) are subject to or affected by aremova or remedid action. The lien arises at the
time cogts are first incurred by the United States with respect to a response action under CERCLA or
a the time the landowner is provided written notice of potentid liability, whichever islater. CERCLA §
107(1)(2); 42 U.S.C. 8 9607 (1)(2). Thelien also appliesto dl future costsincurred at the Ste. Thelien
continues until the liability for the costs or a judgment againgt the person arising out of such ligbility is
satisfied or becomes unenforceable through operation of the statute of limitations. CERCLA §
107(1)(2); 42 U.S.C. 8 9607(1)(2).

Under the Supplemental Guidance | am to consider al facts reating to whether EPA hasa
reasonable basis to bdieve that the statutory elements for perfecting alien under Section 107(1) of
CERCLA have been satisfied. Specific factors for my consideration under the Supplemental
Guidance indude
1) Was the property owner sent notice by certified mail of potentid ligbility?

2) Isthe property owned by a person who is potentialy liable under CERCLA?
3) Isthe property subject to or affected by aremova or remedia action?

4) Has the United States incurred costs with respect to a response action under CERCLA?

5) Does the record contain any other information which is sufficient to show that the lien should not be
filed?

Due Pr ocess Reguirements

While CERCLA does not provide for chalenges to the imposition of a lien under Section
107(1), in accordance with the Supplemental Guidance, EPA affords property owners an opportunity
to present evidence and to be heard when it files CERCLA lien notices. The Supplemental Guidance
was issued by the Agency in response to the decision in Reardon v. U.S,, 947 F.2d 1509 (1% Cir.
1991). Under Reardon, the minimum procedura requirements would be notice of an intention to filea
lien and provison for a hearing if the property owner claimed that the lien was wrongfully imposed.
Reardon at 1522; In the Matter of Iron Mountain Mine, Inc., CERCLA Lien Recommended Decision
(EPA Region 9, May 4, 2000).




The Standard to be Applied

The “reasonable basis” standard gpplied here isthat used in the Supplemental Guidance:
“The neutrd Agency officid should consider dl facts reating to whether EPA has areasonable basisto
believe that the Satutory dements have been satisfied for the perfection of alien.” Supplemental
Guidance a page 7. In addition, the Supplemental Guidance providesthat “. . .the property owner
may present information or submit documents purporting to establish that EPA has erred in believing
that it has areasonable basisto perfect alien...” Id.

Factual Background

The Mercury Refining Superfund Site (Site), located at 26 Railroad Avenue, which isin both the
Towns of Colonie and Guilderland, Albany County, New Y ork, consigts of three legal parcels. The
southernmost parcel (Parcel 1) is described in the Deed, dated February 27, 1987 (LFR Document
1b), which transferred title to this property from Mercury Refining Company, Inc. (Mereco) to 26
Railroad,® and is the subject of one proposed EPA lien. This property shal be referred to throughout
this Recommended Decision asthe “ 1987 property”.

The center parcd (Parcel 2) and northernmost parcel (Parcel 3) of property is described in the
Deed, dated January 13, 1983, transferring title to the property from Martin Corbit Associates, Inc. to
26 Railroad (LFR Document 1a). The property transferred in 1983 is divided into two parcels for tax
purposes because the township line, separating Colonie from Guilderland, bisects the property,* but
together form the property upon which EPA proposesto file asecond lien. This property shdl be
referred to asthe “ 1983 property.”

The relevant higtory of the Steislengthy and complicated. Mereco operated a mercury
reclamation business through 1998. Battery casings and other materials were discarded behind a
furnace building through 1980; after 1980, these wastes were stored in drums on wooden pallets on
paved areas.®

In the early 1980's, tests were conducted on the Site, which indicated the presence of wastes,
high levels of PCBs in the soil, and mercury and other heavy metasin the soil, groundwater, surface
water and sediments. The Site was placed on the National Priority List (NPL) in September of 1983,
and the New Y ork State Department of Environmenta Conservation (NY SDEC) became the lead
agency for enforcement at the Site. 1n 1985, Mereco and other parties entered in to a Consent
Judgment under CERCLA with the State of New Y ork. Pursuant to this Judgment, Mereco performed
excavation and removal of contaminated soil and waste, sealed and capped other contaminated waste,
and agreed to complete a fish monitoring program at a creek adjacent to the Site. Pursuant to this
agreement, Mereco was granted a release of liability as set forth in the Consent Judgment.®



However, the rdease of hazardous substances into the soil, groundwater and surface water
continued a and around the Site. Mereco and NY SDEC entered into an administrative Consent Order
in June 1989 to address violations of a number of sections of the Environmental Conservation Law of
the State of New Y ork (ECL), requiring Mereco to abate unauthorized mercury discharges from the
Site, fund aNY SDEC study, and perform alimited cleanup. Mereco failed to comply with this Order,
and subsequent NY SDEC studies revealed mercury contamination.

A firein September 1989 at the Site caused the additiond release of hazardous substances.
Another Consent Order under the ECL wasissued by NY SDEC in 1993, requiring completion of al
activities included in the 1989 Order, some of which have never been completed, aswell aslong-term
monitoring of soil, groundwater and stream sediments, on- and off-Site, which aso has never been
completed.

A hazardous waste corrective action permit was issued by NY SDEC in 1996 to control the
generation and storage of hazardous waste on-Site, and for investigating and remediation of on- and
off-Site contamination. In addition, al unfinished work under the previous consent orders was
subsumed into this permit, and outstanding RCRA violations, discovered in the course of 1994 and
1995 inspections, were resolved.’

Mereco sold some of its assets and |eased its permitted storage areato Mercury Waste
Solutionsof New York, Inc (MWS-NY) in 1998, agreeing to stop al mercury processng at the
facility. Subsequently, the retort ovens were removed and the furnace building was razed. A 1998
Consent Order entered into by Mereco and MWS-NY, which added the latter as a co-permitee,
required the establishment of an escrow account by Mereco funded with money remaining from the
1998 sale to complete al corrective action required by the corrective action permit.2

In 1999, NY SDEC filed a complaint against Mereco, charging it with violations of RCRA, as
well asfailure to complete corrective action permit requirements. Later that year, NY SDEC requested
that EPA take over the lead at the Site, completing the remediation under the Superfund program.

EPA issued a Notice of Potentia Liability and Request for Information dated May 16, 2000 to Mereco
and 26 Railroad, notifying them of their liability as owner and operator of the Site and offering the
companies the opportunity to complete the remedid investigation/feasibility study (RI/FS). Because
Mereco did not have adequate funds to complete the necessary work, EPA undertook the RI/FS,
giving awork assgnment under the EPA Response Action Contract program to CDM Federa
Programs Corporation to complete the RI/FS (See Remedial Investigation/Feasibility Study
Workplan, LFR Document 4); the field work of the Rl was completed in March 2002. EPA’sgod is
to complete the RI/FS and issue a record of decision by spring of 2003.°

Asof July 13, 2001, as st forth in EPA’ s Superfund Cost Recovery Package and On-Line

System (SCORPIOS) Report (LFR Document 2), EPA had incurred costs of over $400,000.
Additiona costs have been incurred since that date, and will continue to be incurred.*
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Factors for Review

1) Notice of Potential Liability

There is no dispute that the property owner, 26 Railroad, and the operator, Mereco, were sent
notice of potentid liability, dated May 16, 2000, by certified mail, return receipt requested (Document
3intheLFR).

2) Property Owned by Potentially Liable Party

Thereis no dispute that 26 Railroad has owned Parcel 1 of subject property since 1987;
Mereco owned this property prior to that transfer. See Deed, Document 1b in the LFR. In addition,
there is no dispute that Parcel 2 and Parcel 3 of the Site was owned by 26 Railroad since January of
1983. See Deed, Document lainthe LFR.

Under CERCLA 8 107(g)(1) and (2), 42 U.S.C. 8§ 9607(a)(1) and (2), liable personsinclude
persons who presently own afacility or who owned the facility at the time of disposd of a hazardous
substance. It isnot disputed that 26 Rallroad isa person (as defined in CERCLA § 101(21), 42
U.S.C. §9601(21)) that owns afacility (as defined in CERCLA § 101(9), 42 U.S.C. § 9601(9)), a
which there was a disposa (as defined in CERCLA 8 101(29), 42 U.S.C. § 9601(29)). Therefore, it
appears on its face that 26 Railroad, which currently owns the Site and owned the Site during the
disposa of hazardous substances, is a potentidly liable party.

However, 26 Railroad takes the position that Mereco, the prior owner of Parcel 1 of the Site,
aswdl asdl its subsidiaries, including 26 Railroad, were rdeased from liability pursuant to a Consent
Judgment entered into with NY SDEC in 1985. 26 Railroad emphasizes thet a the time the Ste was
placed on the NPL, NY SDEC was the lead agency under CERCLA, and NY SDEC requested that
Mereco investigate and remediate the Site. At that time, NY SDEC and EPA executed a
Memorandum of Understanding regarding lead CERCLA enforcement at NPL sites, and pursuant to
that agreement, EPA was copied on dl technical correspondence and provided comments thereon.
The court found that the remedia plan set forth in the 1985 Consent Judgment had been approved by
both the State and EPA , was consgtent with the Nationa Contigency Plan (NCP) and fully abated any
public nuisance arising from the Site. The Consent Judgment, according to 26 Railroad, provided
Mereco with acomplete release from liability. 26 Railroad aleges that Mereco expended in excess of
one million dollars to complete the remedid activities under the 1985 Consent Judgment.

26 Railroad also emphasizes the fact that, before the sale of certain assetsto MWS-NY,
MWS-NY obtained arelease of liability from New York State. To secure this release, Mereco placed
$460,000 plus one third of gross rent payments paid by MWS-NY in escrow to complete the
corrective action at the Site. Asdetalled in the Historical Background Document, accompanying 26
Railroad’s March 29" Post Hearing Submission (LFR Document 11, Attachment A, pages 2-5), 26
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Railroad believes that Mereco was conducting the work in accordance with its agreement with

NY SDEC when EPA assumed respongbility for managing remediation at the Site, and Mereco was
told to stop remedid work. 26 Railroad characterizes the NY SDEC filing of an adminidirative
complaint as aresult of confusion involving Mereco's RCRA Facility Investigation (RFI1) workplan,
claming that Mereco had made numerous attempits to resolve the matter. 26 Rallroad maintainsthat, in
addition to long-term monitoring, deed restrictions and some soil removal, necessary corrective actions
at the Site congsted of remediating the area undernesth the Furnace Building. 26 Railroad had selected
in situ stabilization as the corrective measure, with which it was willing to proceed when EPA took
over the Ste. EPA’sRI/FSis estimated to cost over one million dollars**

To summarize 26 Railroad’ s position, Mereco had completed the remedia work in accordance
with the 1985 Consent Judgement, escrowed the money required by the 1998 release from liability of
MWS-NY, completed dl the necessary investigations required under the RCRA corrective action
permit, and was prepared to implement the corrective measures. Therefore, 26 Railroad argues that it
isnot liable to EPA for additional compensation.*?

As dated in 26 Railroad’s March 29, 2002 Post Hearing Submission, Document 11 in the
LFR, EPA is*bound either under the doctrine of collaterd estoppel, res judicata and/or under an
agency theory to the terms and condition of the Consent Judgment entered into between the State of
New York and Mercury Refining Co., Inc (“Mereco”) dated August 20, 1985.”

26 Railroad aso makes the argument, related to the one above, that the “ South End” of the
Site, which was purchased by Mereco in 1985, was fully remediated in 1985 pursuant to the 1985
Consent Judgment discussed above. Therefore, 26 Railroad argues, EPA is collateraly estopped by
the findings in the Judgment that the remediation was consstent with the NCP and fully abated any
nuisance. 26 Railroad concludes that EPA is required to demonstrate that there has been a release on
this parced subsequent to the 1985 remediation which gives rise to the need for additiond investigation.
26 Railroad reasons that since EPA has not demonstrated a subsequent release, this parcel must be
deleted from the lien. This argument will be consdered together with the more generd argument
presented immediately above®

EPA respondsto 26 Railroad's position with a number of arguments. First of dl, EPA Sates
that the NY SDEC release does not release Mereco from dl liability. EPA emphasizesthat it was not a
signatory to the Consent Judgment, not a party to that action, and never released Mereco from
CERCLA lighility.**

EPA includes a copy of the CERCLA Enforcement Protocol, governing EPA and NY SDEC
relations regarding enforcement actions under CERCLA. The language cited from the protocol states
that the reviewing agency (in this case, EPA) doesnot “waive its rights to take any necessary and
appropriate response or enforcement action at a CERCLA site...” Based on thislanguage, EPA



asserts that it “did not waive any of its rights to take necessary action againgt Mereco or its subsdiary,
26 Railroad, under CERCLA."®®

EPA aso quotes language contained in the Consent Judgment, which clearly states that the
judgement does not create or affect the rights of any entities who are not partiesto the action. Hence,
EPA concludes that, as EPA was not a party to the Consent Judgment, it was not bound by the action
of the State, and 26 Railroad is not relieved of its CERCLA lighility to EPA.®

EPA aso addresses the second part of this argument, that EPA is estopped from taking further
action a the Site snce Mereco fully remediated the South end of 26 Railroad Avenue pursuant to the
1985 Consent Judgment. EPA believes that the 26 Railroad' s reliance on the doctrine of collatera
estoppel is misplaced, asit only prohibits reitigation of anissueif there is a showing that the issue being
decided in the second proceeding is identica to the issue decided in the prior proceeding and the party
againgt whom collaterd estoppe is being asserted had an opportunity to litigete the issue in the prior
proceeding. EPA notes that the issues are not identical because, subsequent to the Consent Judgment,
there were numerous additiona releases, as set forth in the various subsequent consent orders issued by
New York State. EPA dso satesthat thereis“ il athreat to human hedth in the environment caused
by the mercury at Ste” and refersto the substantial contamination under the old Furnace Building,
ground water contamination, and the Mereco study of Patron Creek, which NY SDEC and EPA
believe to have been flawed.!” Therefore, EPA arguesthat evenif it were bound by the 1985
Judgment, which it arguesit is not, that Judgment does not preclude EPA from taking action to address
post-1985 rel eases. '8

| conclude that EPA, by virtue of the 1985 Consent Judgment, did not release 26 Railroad from
CERCLA liahility. | have noted that the Consent Judgement does describe EPA’ s review of the
Approved Remedid Plan, EPA’s participation in the settlement negotiations, and EPA’ s opportunity to
submit comments and objections to the Judgment.’® However, the fact remainsthat EPA was not a
sgnaory to this Judgment, which specificaly provides that the Judgment will not affect the rights of any
persons or entities that are not parties to this action.

In addition, | can not agree with 26 Railroad that as aresult of the relationship between
NY SDEC, asthe lead agency and EPA, asthe reviewing agency, EPA was bound by the terms of the
Judgment and the Approved Remedia Plan. As quoted by EPA, the protocol governing the
relationship between the agencies regarding enforcement actions brought under CERCLA specificaly
preserves the reviewing agency’ s rights to take appropriate and necessary action at a CERCLA ste
regardless of whether the agency reviewed, or commented on, the Consent Judgment.

However, | need not rely on the fact that EPA was not legdly bound by NY SDEC' s release of
Mereco under the terms of the 1985 Consent Judgment or the terms set forth in the protocol. |
conclude that the Consent Judgment could not operate to release Mereco from liability to EPA for
post-1985 releases. Responsible parties can not avoid liability for new releases based on the fact that



they entered into a prior Consent Judgment, because, as pointed out in EPA’ s Post Hearing
Submission, LFR Document 10 at page 9, that would violate the “very spirit of CERCLA.”

This point brings me to 26 Railroad’ s related argument that EPA is estopped from taking action
at the Site because 26 Railroad fully remediated the South end of the Site pursuant to the 1985 Consent
Judgment. | find that the doctrine of collaterd estoppel, discussed above, isinapplicable to the current
gtuation. As EPA points out, EPA is not seeking to reitigate the same issue as the issue litigated by the
State in 1985. As emphasized by EPA, there have been numerous additiond releases from the Site
snce entry of the 1985 Consent Judgment. Whether EPA was bound by that Consent Judgment or not,
that Judgment does not preclude EPA from addressing the post-1985 releases, as 26 Railroad’ s ligbility
for these releases does not affect its rights or interests as established under the Consent Judgment. In
addition, EPA did not have an opportunity to litigate with respect to these new releases.

Therefore, | conclude that the 1985 Consent Judgment entered into by Mereco and NY SDEC
is not binding on EPA and does not relieve either Mereco or 26 Railroad, as its wholly owned
subsidiary, from liability for releases subsequent to the Judgment’ s execution. Therefore, despite 26
Railroad’ s arguments to the contrary, the property upon which EPA proposes to perfect liens are
owned by apotentidly ligble party.

3) Property Subject to Removal or Remedial Action

It is undisputed that EPA has commenced, and continues to undertake, aremoval or remedia
action on the property, defined in CERCLA 8 101(23) asinter dia, those actions necessary to
“monitor, assess, and evauate the release or threat of release of hazardous substances. .. .". EPA
points out that it is currently performing a RI/FS at the Site in order to assess and evaluate the release
of hazardous substances (See LFR Document 4).

However, 26 Railroad argues that the lien istoo broad because it included the * northern
portion” of the property, which isleased to the Albany Pdlet Company. 26 Railroad argues thet this
property has been used exclusively for the production of wood pallets, and has never been subject to
any remediation.?

EPA respondsthat, firgt of dl, it is unclear exactly what part of the property 26 Railroad is
referring to by the term “northern portion.” EPA notes that the northernmost portion of the two
properties upon which it is seeking to perfect alien includes not only the portion of the property which
has in fact been leased to the palet company, but aso that part of the property which was the site of a
good ded of Mereco's operations, including the old furnace building. EPA argues that the lien ataches
to the entire parcel owned by the potentially responsible party (PRP), and EPA is not required to place
alien only on that portion of the property affected by acleanup. Moreover, EPA emphasizes that,
while the northern end of the Site may not have been used for the storage or trestment of hazardous
substances, EPA has taken soil samples on this portion of the property, and therefore, that portion is



subject to aremova action. EPA cites CERCLA 8 101(23), which as discussed above, defines a
removal action to include action necessary to “monitor, assess, and evauate the release or threat of
release of hazardous substances.”*

At thisjunctureit is helpful to review the parcds that comprise the Site. Asdiscussed in the
Factual Background section above, EPA seeks to perfect two separate liens on property owned by
26 Railroad. Thefirst lien ison property which was transferred by deed dated February 27, 1987
(1987 property), and the second lien would be on the property transferred in 1983 (1983 property),
and which included the “northern portion.” As discussed above, the 1983 property included two legd
parcels because the township line bisects the property, and therefore it has been divided dong thisline
for tax purposes.

| note that tax divison is not germane to the issue before me because the division of the 1983
property into the Guilderland parcel and the Colonie parcel does not separate property leased to the
pallet company from the Site of past Mereco operations. In other words, part of the old furnace
building was located on each legal parcel comprising the 1983 property. Therefore, it appears that
Mereco operations occurred on al three lega parcels, the one that comprises the 1987 property and
the two that compromise the 1983 property. Therefore, it does not impact 26 Railroad’ s position if
EPA treats the two parcels that were transferred in 1983, and upon which EPA is attempting to perfect
one of two liens, as one parcd for the sake of thisargument. | also note that 26 Railroad does not
argue that the township dividing line is germane to its argument. Hence, | find that no issues are
presented by EPA’ s treatment of these two legal parcels as one piece of property, asthe entire area
was transferred to 26 Railroad in 1983 by one deed, and separating the property along the town line
does not in any way enhance 26 Railroad’ s argument.

| conclude, firgt, that the case law is consstent in supporting EPA’ s position that each lien
rightfully attaches to the entire parcel owned by 26 Railroad upon which the lien is proposed, and that
EPA is not required to place alien just on that portion of a parcd directly affected by aremova or
remedia action. United States v. 150 Acres of Land, 3 F. Supp. 2d 823 (N.D. Ohio 1997), aff'd in
relevant part 204 F.3d 698 (6™ C. 2000); In the Matter of The Asbestos Dump - Millington Site,
CERCLA Lien Recommended Decision (Region 2, May 16, 2001).

26 Railroad's limited interpretation of the phrase “property subjected to or affected by a
remova or remedid action” asit gppearsin Section 107(1) of CERCLA is not supported by ether the
legal precedent or the guidance. Asgtated in Guidance on Federal Superfund Liens, OSWER
Directive No. 9832.12, issued September 22, 1987 (Guidance):??> “The lien applesto dl property
owned by the PRP upon which response action has been taken, not just the portion of the property
directly affected by cleanup activities” This Guidance cites H.R. 2817 (page 18), enacted as part of
Superfund Amendments and Reauthorization Act of 1986 (SARA), which states that “the lien should
apply to the title to the entire property on which the response action was taken.”



Based on the authority and precedents cited above, | conclude that each of the two liens EPA
is proposing to perfect, the lien on the 1987 property and the lien on the 1983 property, would rightfully
attach to the entire piece of property transferred by, respectively, the 1987 and 1983 deeds included in
the LFR as Documents 1b and 1a, because response actions were taken on at least a portion of each

property.

| will dso inquire asto whether EPA activities on the northernmost part of the 1983 property
did in fact conditute aremova action, as that term is defined in CERCLA. In deciding this question, it
isinformative to evaluate other Recommended Decisions that consdered the issue of whether a
removal or remedia action has occurred on certain property. 1n the Matter of Maryland Sand Gravel
and Stone Company, CERCLA Lien Recommended Decision (Region 3, June 22, 1999), the Regiona
Judicia Officer determined that alien on two contiguous pieces of property was reasonable, athough
there was no contamination of the second parcel. In addition to the fact that the Property Owner had
aways treated both parcels, though legally separate, as a single site, there had been groundwater
testing, aswell as other monitoring and investigative activities, on the second site.

In In the Matter of Prestige Chemical Company Site, CERCLA Lien Recommended Decision
(Region 4, March 26, 2002) , the Regiona Judicia Officer found that the establishment of an EPA
command center on a parcel where there was no remova of hazardous waste congtitutes the type of
remova activities contemplated by the Act, and therefore, that the tota property, including that parcd,
was subject to aremedia or remova action, and therefore, properly subject to alien.

Smilaly, in the case In the Matter of Bohaty Drum Site, CERCLA Lien Recommended
Decison (Region 5, June 22, 1995), dthough drums of hazardous waste were physicaly removed from
only one parce of property, the Regiond Judicia Officer found that dl three parcels in question were
subject or affected by aremova action based upon the fact that investigatory activities were conducted
on eaech parcel. The Regiond Judicid Officer in Region 5 cited Kelly v. E. |. DuPont DeNemours and
Co., 17 F.3d.836 (6™ Cir.1994), in rdying upon the proposition that investigatory activity was included
in the definition of remova as “such actions as may be necessary to . . . assess, and evaduate the rlease
or threet of release” See dso, United Statesv. 150 Acres of Land, supra, in which the court
conddered the clamsfiled by the Property Owners, including inter alia the Property Owners
chalengeto the EPA proposed lien addressed in the Lien Proceeding of In the Matter of Bohaty
Drum Site, discussed above.

The LFR shows that, in accordance with the RI/FS Work Plan (LFR Document 4), EPA has
taken soil samples on the “northernmost portion” of the property that was leased to the palet company.
In accordance with the precedents discussed above, | conclude that such samples, taken in an effort to
monitor, assess and evauate the release or threat of release of hazardous substances at the Site,
condtituted aremova action in accordance with CERCLA.
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In addition, it isusudly afar assumption to state thet the value of the Site will increase and the
Site will become more marketable as aresult of EPA’s response action. This brings me to another
consderation addressed by EPA’slien filing policy.  The 1983 property, which included both the
“northernmogt portion” (the leased ared) aswdll as part of the site of past Mereco operations, may very
well have been rendered unmarketable by the existence of contamination on a portion of that parcel.
To the extent that EPA’ s efforts will ultimately render the entire 1983 property marketable and more
vauable, the entire parcel has been “dffected” by the remova; where the vaue of the whole parcd has
been enhanced by the remova and remediation, it is reasonable to subject that entire parcel to alien.
Perfecting a lien on the Site would best serve one of the purposes of the lien provison, whichisto
prevent windfals to the landowner, who in this case, may redlize an gppreciated vaue on the entire
parcel from the efforts of EPA on a portion of that parcel.

As quoted on page 4 of In the Matter of Iron Mountain Mine, Inc., supra: “A datutory lien
would alow the Federal government to recover the enhanced vaue of the property and thus prevent
the owner from redlizing awindfdl from cleanup and restoration activities” The Regiond Judicid
Officer cites 131 Cong. Rec. S11580 (statement of Senator Stafford) (September 17, 1985). See
aso House Energy and Commerce Report on H.R. 2817, page 40, indicating that the lien provison
was intended to prevent unjust enrichment.  1n the Matter of Copley Square Plaza Site, CERCLA Lien
Recommended Decision (Region 5, June 5, 1997).

Inits January 7, 2002 letter, 26 Railroad' s attorney argues briefly that the property located at
30 Railroad Avenue was purchased after the 1985 remediation, was not used for storage of hazardous
wagtes, and that, therefore, there is no basis for EPA’s lien on this separate parcdl. A review of the
record indicates that EPA has not filed a Notice of Federa Lien on this property and therefore, | make
no further inquiries or recommendations regarding this property.

| find that the entire Site was in fact subject to or affected by aremova or remedia action for
purposes of Section 107(1) of CERCLA, including the three legal parcels of property which together,
form the two separate pieces of property (the 1987 property and the 1983 property) on which EPA
intends to perfect itsliens.

4) United States I ncurred Costs
There is no dispute that the United States incurred costs. As of July 13, 2001, as st forth in
EPA’s SCORPIOS Report (LFR Document 2), EPA had incurred costs of over $400,000.
Additiona costs have been incurred since that date, and will continue to be incurred.®
As dated in the Guidance, the statute does not require that an exact sum of costs be specified

as aprerequisite to perfection of alien, especidly snce the lien includes the cost of ongoing response
work. Asnoted in one Recommended Decision, “it was anticipated that CERCLA liens would often
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be filed early in the history of aresponse action, a a point where EPA would not know the full cost of
its response action.”  In the Matter of Iron Mountain Mine, Inc., supra at 8.

5) Other Information Showing Lien Should Not Be Filed

26 Railroad presents a number of additiona argumentsin support of its position that EPA does
not have a reasonable bas's upon which to perfect liens againgt its property. First of dl, | must
emphasize that these dlegations do not have any bearing on the reasonableness of EPA’s bdlief that al
the satutory dements for perfecting alien have been satidfied. As| have emphasized throughout this
decison, the scope of my review of EPA’s proposd to file anotice of lien islimited to thisinquiry.
However, in an effort to provide the parties with as much information as possible, | will briefly address
each argument set forth by 26 Railroad.

Constitutionality

In its January 10, 2002 |etter to EPA,?* 26 Railroad argues that the process adopted by EPA
to address the court’ s decision in Paul V. Reardon v. US, 947 F.2d 1509 (1% Cir. 1991) is inadequate
to correct the condtitutional deficiency of the CERCLA provison. As sated above in the section
entitted Due Process Requirements | believe that the Supplemental Guidance, which requires that
the property owner be provided with a notice of intention to file alien and an opportunity to be heard,
through the submisson of documentation and/or through a hearing before a neutra EPA officid,
complies with the procedurd requirements set forth in the Reardon case. See In the Matter of Iron
Mountain Mine, Inc., supra.

Asnoted in EPA’s March 26" submission, the congtitutionality of EPA’s procedures under the
Supplemental Guidance have withstood challenge. In United States v. 150 Acres of Land, supra, the
court upheld the lower court’s decision that the Property Owners appearing before the Region 5
Regiond Judicid Officein the Lien Proceeding, In the Matter of Bohaty Drum Site, supra, received
aufficient due process. Asin the case before me, the Property Owners were provided with notice of
intention to perfect the lien, an informa hearing before a neutrad EPA officid, and the opportunity to
submit information as to whether EPA had a reasonable basisto perfect alien.

There are anumber of regulatory safeguardsin place to ensure the Regiond Judicid Officer’s
neutrality. Fird, as st forth in 40 C.F.R. § 22.4(b), the Regiond Judicia Officer should not be
employed by ether the enforcement divison or by the divison directly associated with the type of
violation in issue at the proceeding. In addition, 40 C.F.R. § 22.4(b) mandates that the Regiona
Judicia Officer should not have performed prosecutorid or investigative functions associated with any
hearing in which he or sheis Regiond Judicid Officer, or with any factudly related hearing.

Asthe Regiond Judicid Officer inthiscase, | can assure the parties that these safeguards have
been met in thisinstance. | do not work for the Regiona branch respongible for proposing the filing of
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this lien, the Office of Regiona Counsal’s New Y ork Caribbean Superfund Branch. In addition, | have
not performed prosecutorid or investigative functions related to the Site. | find that the procedures
which have been implemented in this case, which comply with the guiddines set forth thein the
Supplemental Guidance aswédl as the gpplicable regulations, have been found to comply with the due
process requirements set forth in Reardon. Therefore, | conclude that the lien filing procedures
followed by EPA are condtitutiond.

Capacity Assurance Reguirements

Another argument which 26 Railroad presentsis that EPA is barred from spending Superfund
money in the State of New Y ork under certain CERCLA provisons, and, as aresult, EPA can not file
alien againgt 26 Railroad’ s property to recover costs spent at the Site. 26 Railroad bases its position
on CERCLA 88 104(c)(3) and (9), 42 U.S.C. 88 9604(c)(3) and (9) and related regulations, which
require that, in order for EPA to spend Federal Superfund dollarsin New York State, New Y ork must
enter into a cooperative agreement with EPA, certifying in that agreement that New Y ork elther has
adequate capacity to manage the hazardous waste generated within the state or has interstate compacts
with other states to provide such capacity.®

26 Railroad points out that NY SDEC issued its Capacity Assurance Plan in October 1989,
updating it in 1994, but that plan does not include the 2.3 million cubic yards of sediments associated
with the proposed dredging of the Hudson River. 26 Railroad believesthat New York State is
generating far more waste than the state has the capacity to manage, and, as aresult, that NY SDEC
can not certify that it has adequate disposal capacity. Therefore, 26 Railroad concludes that, without
capacity assurances, EPA can not finance CERCLA remedid actionsin New York.

Firg of dl, as noted briefly in the introduction in this section, this argument is not related to the
inquiry & hand, the reasonableness of EPA in believing that the statutory eements for perfecting alien
have been satisfied. Secondly, the*capacity assurance requirements’ only bar EPA from spending
Superfund money to finance remedid actionsif the state can not assure capacity. As pointed out in
EPA’s March 26th submission, in this case, EPA is currently funding an RI/FS, which conditutes a
remova action and not aremedia action under CERCLA.?” Therefore, | conclude that this argument
does not present “other information showing thet the lien should not be filed.”

Small Business Liability Relief and Brownfields Revitalization Act of 2002

Inits January 10, 2002 submission, 26 Railroad states

We are ds0 evauating HR2869 (Title 1 - - Smdl Business Liability
Protection; Title 1l - - Brownsville Revitaization and Environmenta
Restoration) which passed both Houses of Congress and is awaiting
ggnature by the President to determine the impact of that legidation on
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EPA’s dbility to issue thislien. We reserve the right to supplement
these objections if and when HR2869 is signed by the President and
we determine that it impacts the ability of EPA toissuealienin the
matter.”8

26 Railroad does not submit any additiona information to supplement thisinitia statement, and
made no mention of thisissue during the hearing. Therefore, it has not set forth its determination asto
how this statute impacts the reasonableness of EPA in filing liens on subject property.

EPA notesin its March 26" submission that the statute does not apply to NPL sites, and that
the small business provisions do not relate to owners and operators of sites.®

| conclude, based upon the information which | have been given, that 26 Railroad has not
shown that subject Act has any impact whatsoever on whether EPA has areasonable basisto file alien
a this Site.

Equitable Consderations

26 Railroad’ s find argument, which was carried through to its March 29" submission, is that
“given dl the circumstances and equiities of this case, the Owner dso believes that equity consderations
mandate a determination that EPA does not have a reasonable basis to file the lien.”*® In support of its
position that EPA should exercise its discretion not to file alien, 26 Railroad submitted the
aforementioned binder entitled Historical Background Document together with Exhibits thereto, as
part of its Post Hearing Submission.®! In addition, 26 Railroad’ s attorney addressed this argument
during the March 12* teleconference.

Mr. Y oung emphasizes that the company, in 1985, did “not run away from this liability,” and
put agreat ded of money into remediaion.® Subsequently, the owner of the company invested a great
ded of his own money back into the company to modernize the facility; money from the sde of the
property to MWS-NY was put in escrow for the ongoing cleanup.®  As discussed previoudy, 26
Railroad believes that at the time that EPA assumed the lead at the Site, the Site required long-term
groundwater monitoring, deed restrictions, soil remova and corrective action conssting of remediating
the area underneath the Furnace Building. Mereco had done the necessary studies, prepared a
remedia workplan, and was in the process of conducting a pilot test. 26 Railroad argues that
NY SDEC has requested that dl this work be placed on hold, and has refused to comment on the pilot
test protocol. 26 Railroad aso refersto Mereco' s frustrated attempts to clear up the confusion
resulting in the NY SDEC 1999 complaint. Findly, 26 Railroad dlams that the mercury levelsin and
around the Site are now acceptable.

Regardless of 26 Railroad’ s past cooperation and expenditure of money on the 1985
remediation and subsequent investigations and cleanups, | must consder the underlying purposes of a
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CERCLA lien, which are to protect the United States ability to recover public funds expended on the
cleanup of contamination on the property and to avoid awindfal to the landowner. Asdiscussed inthe
Guidance® and other Recommended Decisionsin CERCLA Lien Proceedings, some of which are
cited below, as amatter of policy the Agency will consder perfecting alien whenever settlement
negotiations have not yet resulted in gppropriate assurance that the United States will be able to recover
the funds it has expended at the site. In the Matter of Exact Anodizing Superfund Site, CERCLA Lien
Recommended Decision (Region 2, February 14, 2002); In the Matter of The Asbestos Dump -
Millington Site, supra.

In aRegion 1 case, the Property Owners argued that equitable consderations, including the
fact that there were other parties who contaminated the site who had not been fined or paid cleanup
costs and the tragic consequences imposition of the lien would have on the Property Owners, should
preclude the filing of the lien. The Regiond Judicid Officer noted that these types of assertions do not
condiitute “any other information which is sufficient to show that the lien notice should not be filed”
under the Supplemental Guidance. In the Matter of Picollo Farm Superfund Site, CERCLA Lien
Recommended Decision (Region 1, August 27, 1997).

| concluded in an earlier CERCLA Lien Recommended Decision that issues such as the extent
of the Property Owner’s cooperation regarding cleanup at the Site did not reach the issue of the
reasonable basis to file the lien. Consideration of, and the weight to be accorded, such arguments, isa
matter of discretion within the prerogative of the Region's management. | noted that the decision to
actudly file alien remains within the Regiond Counsd’sdiscretion.  [n the Matter of The Asbestos
Dump - Millington Site, supra.

In another proceeding, the Regiond Judicid Officer, responding to the Property Owner’s
argument that it was unfair for EPA to impose alien on the site for the totad amount of costs incurred
while it was dlegedly not pursuing other PRP's, Smply noted that these types of arguments “go to the
EPA’s exercise of enforcement discretion and will not be addressed in the probable cause
determination.”  In the Matter of Copley Square Plaza Site, supra at page 8.

More specificaly, 26 Railroad is presenting the argument that the fact that EPA has become the
lead agency in the case, resulting in Mereco’ s remediation plans being put on hold and liens being
proposed againgt 26 Railroad’ s property, is inequitable because Mereco was pursuing its own effective
and adequate remova and remediation at the Site. | can not agree. The LFR evidences along history
of continuing releases of hazardous wastes despite numerous studies and cleanup efforts by Mereco
under agreements, judgements, permits and orders entered into with NY SDEC. In fact, the record
shows that despite 26 Railroad’ s argument to the contrary, NY SDEC did request that EPA take over
the Site at least in part as aresult of the persstence of problems at the Site.

As| have emphasized throughouit this decison, the scope of my review of EPA’s proposal to
fileanotice of lienislimited to the inquiry as to the reasonableness of EPA’s belief that dl the statutory
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eementsfor perfecting alien have been satisfied. This review cannot review the merits of the corrective
action being proposed by Mereco relative to the EPA’ s decision to take the lead on the case and
undertake an RI/FS, and focus on the sdlection of one remedy over the other . Asstated in In the
Matter of Layton Salvage Yard Site, CERCLA Lien Recommended Decision (Region 8) when faced
with agmilar dam,

The review can not focus on the selection of the
remedy or other matters which are only reviewablein a
cost recovery action under Section 107, or are not
subject to review. See, Section 113(h), 42 U.S.C. 8§
9613(h).

In any case, the fact that Mereco had prepared a RFl does not in any way diminish EPA’s lega
authority to filealien. In the Matter of Iron Mountain Mine, Inc., supra. The extent to which EPA will
work out an arrangement with a Property Owner iswithin the discretion of EPA’s management. In the
Maiter of Iron Mountain Mine, Inc., supra; In the Maiter of Picollo Farm Superfund Site, supra. As
noted above, the record showsthat NY SDEC did in fact work with Mereco to cleanup up the Site for
years. A further dday infiling alien is not contemplated by ether the statutes or the case law on
CERCLA liens.

| conclude that the equitable considerations presented by 26 Railroad do not impact the
reasonableness s of EPA in seeking to perfect alien on the Site.

Conclusion

| find that the LFR supports a determination that EPA has a reasonable basis to perfect alien
under Section 107(I) of CERCLA.. 26 Railroad has not submitted any information that would rebut
EPA’s clam that it has areasonable basis to perfect alien. Many of the issues raised by 26 Railroad
do not reach the issue of the reasonable basis to file the lien, but address matters of discretion within the
prerogative of Region 2's management. The decison to actudly file alien remains within the Regiond
Counsdl’ s discretion.

The scope of this proceeding is narrowly limited to the issue of whether or not EPA hasa
reasonable basis to perfect its lien. This Recommended Decision does not compd thefiling of the lien;
it meredly establishes that there is areasonable basis for doing so. This Recommended Decision does
not bar EPA or the property owner from raising any clams or defensesin later proceedings; it isnot a
binding determination of liability. The recommendation has no preclusive effect and shdl not be given
any deference or otherwise congtitute evidence in subsequent proceedings.
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Dated: June 11, 2002 =)

HELEN S. FERRARA
Regiond Judicid and Presiding Officer U.S.
EPA-Region I
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18. LFR Documents 9 and 10, page 9.

19. LFR Document 11, Attachment A, Exhibit A.
20. LFR Document 11.

21. LFR Documents 10, pages 9-10.

22. The Guidance on Federal Superfund Liens, OSWER Directive No. 9832.12, issued
September 22, 1987, was supplemented, not superseded, by the Supplemental Guidance on Federal
Superfund Liens, OSWER Directive No. 9832.12-14a, issued July 29, 1993.

23. LFR Document 10, page 6.

24. LFR Document 8.

25. LFR Document 7.
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27. LFR Document 10, page 9.

28. LFR Document 8.
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30. LFR Document 11.
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32. LFR Document 9, page 38.

33. LFR Document 9, page 39.

34. LFR Document 11, Attachment A, pages 4-5.

35. Guidance on Federal Superfund Liens, OSWER Directive No. 9832.12, issued September 22,
1987, Section|V.
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